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§321.4

credit product, including but not lim-
ited to misrepresentations using the
word ‘‘fixed;”

(h) Any comparison between:

(1) Any rate or payment that will be
available for a period less than the full
length of the mortgage credit product;
and

(2) Any actual or hypothetical rate or
payment;

(i) The type of mortgage credit prod-
uct, including but not limited to mis-
representations that the product is or
involves a fully amortizing mortgage;

(j) The amount of the obligation, or
the existence, nature, or amount of
cash or credit available to the con-
sumer in connection with the mortgage
credit product, including but not lim-
ited to misrepresentations that the
consumer will receive a certain
amount of cash or credit as part of a
mortgage credit transaction;

(k) The existence, number, amount,
or timing of any minimum or required
payments, including but not limited to
misrepresentations about any pay-
ments or that no payments are re-
quired in a reverse mortgage or other
mortgage credit product;

(1) The potential for default under
the mortgage credit product, including
but not limited to misrepresentations
concerning the circumstances under
which the consumer could default for
nonpayment of taxes, insurance, or
maintenance, or for failure to meet
other obligations;

(m) The effectiveness of the mort-
gage credit product in helping the con-
sumer resolve difficulties in paying
debts, including but not limited to mis-
representations that any mortgage
credit product can reduce, eliminate,
or restructure debt or result in a waiv-
er or forgiveness, in whole or in part, of
the consumer’s existing obligation
with any person;

(n) The association of the mortgage
credit product or any provider of such
product with any other person or pro-
gram, including but not limited to mis-
representations that:

(1) The provider is, or is affiliated
with, any governmental entity or other
organization; or

(2) The product is or relates to a gov-
ernment benefit, or is endorsed, spon-
sored by, or affiliated with any govern-
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ment or other program, including but
not limited to through the use of for-
mats, symbols, or logos that resemble
those of such entity, organization, or
program;

(o) The source of any commercial
communication, including but not lim-
ited to misrepresentations that a com-
mercial communication is made by or
on behalf of the consumer’s current
mortgage lender or servicer;

(p) The right of the consumer to re-
side in the dwelling that is the subject
of the mortgage credit product, or the
duration of such right, including but
not limited to misrepresentations con-
cerning how long or under what condi-
tions a consumer with a reverse mort-
gage can stay in the dwelling;

(q) The consumer’s ability or likeli-
hood to obtain any mortgage credit
product or term, including but not lim-
ited to misrepresentations concerning
whether the consumer has been
preapproved or guaranteed for any such
product or term;

(r) The consumer’s ability or likeli-
hood to obtain a refinancing or modi-
fication of any mortgage credit product
or term, including but not limited to
misrepresentations concerning whether
the consumer has been preapproved or
guaranteed for any such refinancing or
modification; and

(s) The availability, nature, or sub-
stance of counseling services or any
other expert advice offered to the con-
sumer regarding any mortgage credit
product or term, including but not lim-
ited to the qualifications of those offer-
ing the services or advice.

§321.4 Waiver not permitted.

It is a violation of this part for any
person to obtain, or attempt to obtain,
a waiver from any consumer of any
protection provided by or any right of
the consumer under this part.

§321.5 Recordkeeping requirements.

(a) Any person subject to this part
shall keep, for a period of twenty-four
months from the last date the person
made or disseminated the applicable
commercial communication regarding
any term of any mortgage credit prod-
uct, the following evidence of compli-
ance with this part:

428



Federal Trade Commission

(1) Copies of all materially different
commercial communications as well as
sales scripts, training materials, and
marketing materials, regarding any
term of any mortgage credit product,
that the person made or disseminated
during the relevant time period;

(2) Documents describing or evidenc-
ing all mortgage credit products avail-
able to consumers during the time pe-
riod in which the person made or dis-
seminated each commercial commu-
nication regarding any term of any
mortgage credit product, including but
not limited to the names and terms of
each such mortgage credit product
available to consumers; and

(3) Documents describing or evidenc-
ing all additional products or services
(such as credit insurance or credit dis-
ability insurance) that are or may be
offered or provided with the mortgage
credit products available to consumers
during the time period in which the
person made or disseminated each com-
mercial communication regarding any
term of any mortgage credit product,
including but not limited to the names
and terms of each such additional prod-
uct or service available to consumers.

(b) Any person subject to this part
may keep the records required by para-
graph (a) of this section in any legible
form, and in the same manner, format,
or place as they keep such records in
the ordinary course of business. Fail-
ure to keep all records required under
paragraph (a) of this section shall be a
violation of this part.

§321.6 Actions by states.

Any attorney general or other officer
of a state authorized by the state to
bring an action under this part may do
so pursuant to Section 626(b) of the 2009
Omnibus Appropriations Act, Public
Law 111-8, section 626, 123 Stat. 524
(Mar. 11, 2009), as amended by the Cred-
it Card Accountability Responsibility
and Disclosure Act of 2009, Public Law
111-24, section 511, 123 Stat. 1734 (May
22, 2009).

§321.7 Severability.

The provisions of this part are sepa-
rate and severable from one another. If
any provision is stayed or determined
to be invalid, it is the Commission’s in-

§322.2

tention that the remaining provisions
shall continue in effect.
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§322.1 Scope of regulations in this
part.

This part implements the 2009 Omni-
bus Appropriations Act, Public Law
111-8, section 626, 123 Stat. 524 (Mar. 11,
2009), as clarified by the Credit Card
Accountability Responsibility and Dis-
closure Act of 2009, Public Law 111-24,
section 511, 123 Stat. 1734 (May 22, 2009).

§322.2 Definitions.

For the purposes of this part:

(a) ‘“‘Clear and prominent’ means:

(1) In textual communications, the
required disclosures shall be easily
readable; in a high degree of contrast
from the immediate background on
which it appears; in the same lan-
guages that are substantially used in
the commercial communication; in a
format so that the disclosure is dis-
tinct from other text, such as inside a
border; in a distinct type style, such as
bold; parallel to the base of the com-
mercial communication, and, except as
otherwise provided in this rule, each
letter of the disclosure shall be, at a
minimum, the larger of 12-point type
or one-half the size of the largest letter
or numeral used in the name of the ad-
vertised website or telephone number
to which consumers are referred to re-
ceive information relating to any
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